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LEO 1606

COMPENDIUM
OPINION ON FEES




LEO 1606

* Compendium Opinion on
Fees

* Issued in 1994, approved by
the Supreme Court of
Virginia November 2, 2016

* [t's the Law!
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WHATYOU NEED TO KNOW

* Fees must be reasonable
v'See Rule 1.5 for factors

* Fixed fees are encouraged

e A true retainerisrare

v'It's properly called an
"advanced legal fee”

ALLEN ALLEN
ALLEN < ALLEN
Protecting the Injured Since igro




WHATYOU NEED TO KNOW

THERE IS NO SUCH THING

AS A NON-REFUNDABLE

ADVANCED LEGAL FEE
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CONTINGENCY FEES

Ethically permissible when there is
a res from which to draw the fee

Rarely ethical in domestic or
criminal matters

Rule 1.5 (c) requires contingency
fee agreements to be in writing
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LEO 1305

DISPOSITION OF
CLOSED CLIENT FILES




DISPOSITION OF CLOSED
CLIENT FILES

» No duty to preserve client files indefinitely = % -

* But, you must preserve trust account
records for five years (Rule 1.15)

* Do not destroy originals where it would
harm the client—wills, marriage certificate

* Protect client confidences
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DISPOSITION OF CLOSED
CLIENT FILES

e See LEO 1818

Electronic Files are OK
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LEO 1332

LAWYERS LEAVING
THE FIRM




WHATYOU NEED TO KNOW

* LEO codified in Rule 5.8
(2015)

* No unilateral contacting of
clients for solicitation

e Joint communication should

offer client choice of counsel
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WHATYOU NEED TO KNOW

e Clients decide

* Unilateral contact only if no
agreement by the parties and
must not contain false or
misleading statements

e If client makes no election,

default is client remains with .
the firm
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LEO 1739

REFERRAL FEES




WHATYOU NEED TO KNOW

* Rule 1.5(e) governs

v’ Terms of division of fees disclosed
to client

v Client must consent

* Client consent must obtained in
advance of rendering legal services

v'Preferably in writing

* Total fee must be reasonable
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WHATYOU NEED TO KNOW

* Referring lawyer need not assume
full responsibility or continue to
participate in the representation as a
condition of receiving referral fee

* Referring lawyer is not automatically
assuming ethical responsibility for
activity of other lawyer

* LEO encourages referrals under
appropriate circumstances
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WHATYOU NEED TO KNOW

* However, referring lawyer must assess
the client’s legal matter and take

reasonable steps to ensure that referral
will result in competent legal

representation in the field in question.

Caution

* Referral fee ethical rules vary from
jurisdiction to jurisdiction

* Lawyers may not share fees with
non-lawyers
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* BONUS *

LEO 1890 - PROPOSED




WHATYOU NEED TO KNOW

Compendium opinion on a lawyer’s duties
when dealing with represented parties

Rule 4.2
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FACTORS TO CONSIDER

* Knowledge of representation
* Talk about the representation

* May not use a third party, such as
iInvestigator to communicate
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FACTORS TO CONSIDER

* May communicate if “"authorized by
law”—government lawyers involved
in criminal investigations

* May communicate with former
employees and current employees
not in the “control group”
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FACTORS TO CONSIDER

* Plaintiff’s attorney may talk to
adjuster

* May communicate to give a
"second opinion”

* May NOT directly communicate
settlement offers
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LEO 1750

ADVERTISING




Committee Opinion

March 20, 2001

Committee Revised Opinion
April 4, 2006

Committee Revised Opinion
December 18, 2008

Supreme Court Approved

April 20, 2018

LEGAL ETHICS OPINION 1750. LAWYER ADVERTISING AND SOLICITATION.
The Standing Committee on Lawyer Advertising and Solicitation reviewed all of its
previous opinions, and issued a compendium opinion March 20, 2001, summarizing many of the
existing advertising opinions and incorporating previously issued legal ethics opinions on the
subject of lawyer advertising. The Committee updated this opinion in 2005 and 2008 to reflect
rule amendments and lawyer advertising amendments that had been adopted since 2001. The
Standing Committee on Legal Ethics is now further updating the opinion to incorporate the

significant rule changes effective July 1, 2017.
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VIRGINIA:

JIn the Supreme Count of Vinginia field at the Supreme Court Buifding in the
City of Richmond on Wednesday the 24 day of Octebex, 2019.

On June 19, 2019 came the Virginia State Bar, by Marni E. Byrum, its President. and
Karen A. Gould, its Executive Director and Chief Operating Officer, pursuant to the Rules for
Integration of the Virginia State Bar, Part Six, Section [V, 9 10-4, and filed a Petition requesting
amendments to Legal Ethics Opinion No. 1750.

Whereas it appears to the Court that the Virginia State Bar has complied with the
procedural due process and notice requirements of the aforementioned Rule designed to ensure
adequate review and protection of the public interest, upon due consideration of all material
submitted to the Court, it is ordered that Legal Ethics Opinion No. 1750 be amended as follows,

effective immediately:

LEGAL ETHICS OPINION 1750. LAWYER ADVERTISING AND SOLICITATION.
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WHATYOU NEED TO KNOW

A lawyer shall not make a false

ARTIST <

ADVERTF
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or misleading communication ot Lt PRDELT= Pnfﬁﬁn‘ﬁ""ﬁ O BUSINESS -

. FORM
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WHAT'S MISLEADING

* Actors posing as lawyers in firm
without disclosure

VERTI‘
4 INTI
ALLPAI

ARTIST ARTE = prawing BUSINESS =

FORM

ARCHI'IJE[EJRE |-|-| PRUJECT PRNTIG

ENGINEERINGm

* “Smith and Associates” when
Smith has no associates

* "“You must consult a lawyer

before settling with the = DESIGNER § SUCCESS
- # = CONCEPT "8 2= =
Insurance company” =R
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WHAT'S MISLEADING

e “Million dollar verdict won for

Mr. Jones!” (When firm turned mEE S F
Sl ARTS AR = 5 DRAWING BUSINESS =
down $2 million offer e Lt PROUECTS rame o
) ENGINEERlNGw PERSPECTIVE:

* "The Most Experienced Lawyers”

* (lient statements “The Best!”
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WHAT'S OKAY

e Use of trade names

VERTE
=
LPAI

ETCI

i— IDEA

* (Caseresults without specific d Lo {?Rm"fr e 2 pess
disclaimer if it is a “complete and ENGlNEER|NGw:" ROPEGTIVE
true statement of what happened _; *}
in the case” - i.e. “Five million
settlement following a three day

mediation.”
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WHAT'S OKAY

* C(lient soft endorsements “Lawyer
always returned my call”

\IERTIS

ETCI

HAE S
F.’v nT
) g IDEA

PROJECT M'"G BUSINESS =

ARTlST
R 2

ARCHITECTURE

» Lawyer listed in “Best Lawyers in ENGINEERINGm
America” or “"Super Lawyers” ,

FORM

* Lawyeris"A.V. rated”

* “Specialist” if there is a certifying PUECSJPQNER SUCCESS
organization (but not “expert”) 0E &
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WHAT'S OKAY

injured?
Don’t pull YOUR hair out!

MyBaldLawyer.com
770-982-1800
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LEO 1886 & 1887
LAWYER IMPAIRMENT




IMPAIRMENT MEANS:

"Any physical or mental condition that materially
impairs fitness of an Attorney to practice law.”




LEO 1886: WHEN A LAWYERYOU SUPERVISE IS IMPAIRED

Governed by Rule 5.1

 Take reasonable steps to prevent
impaired lawyer from violating
ethical rules

 Paramount obligation is to protect
the interests of the clients
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LEO 1887: DUTY WHEN A LAWYER OVERWHOM NO ONE
HAS SUPERVISORY AUTHORITY IS IMPAIRED

* No ethical duty to proactively
address impairment or protect

that lawyer’s clients.

* Moral obligation?
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DUTY TO REPORT TO THE BAR?

* Duty to report when you have
“reliable information that the
impaired lawyer has committed a
violation of the Rules that raises a
substantial question as to that
lawyer’s honesty, trustworthiness
or fitness to practice law.”
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LEO 1885
MATCHING SERVICES




WHATYOU NEED TO KNOW

* Lawyer must ensure fee set by service is reasonable under
Rule 1.5(a)

* Advanced legal fee cannot be held by a lay business firm

(Rule 1.15—client funds must be held in attorney trust account—
attorney cannot surrender ability to refund unearned fee to client)
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WHATYOU NEED TO KNOW

* Lawyer cannot share fees with a non-lawyer

This is not a fixed marketing fee!

* Alawyer may limit the scope of the representation
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LEO 1767

CLIENT WITH DISABILITY




WHATYOU NEED TO KNOW

* RPC1.124 governs client with disability
* Duty to Maintain Normal Relationship

 |Ifclientis atrisk of physical or financial harm, duty to take
reasonable steps to protect client, including seeking
appointment of guardian or conservator

* Conflict of interest for an attorney to represent one client
(daughter) against another client (mother) in petitioning for
a guardianship.
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LEO 1856

MULTIJURISDICTIONAL
PRACTICE




WHATYOU NEED TO KNOW

* Foreign lawyers may not establish a law practice in Virginia -
but patent lawyers can

* Foreign lawyers may provide legal services on a temporary
and occasional basis in Virginia

* ProHacVice
* Servicesrelated to foreign lawyer’s representation in home

jurisdiction
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FINDING LEOS




https://www.vsb.org/site/regulation/leos

# Virginia State Bar

o g

N agency of the Supreme Court of VVirginia 7-
© SEARCH

Home News Evenis Committees and Boards Conferences Sections Publications Classifieds Contact Us About the Bar

Public Resources  About the Bar

Professional Regulation

Lawyer Resources

PROFESSIONAL REGULATION

Home > Professional Regulation > Ethics Questions and Opinions > LEC

Legal Ethics Opinions Online

Ethics QUESHONs and OPINIONS

Custom Search

Tom Spahn, a partner with McGuireWoods, has summarized all of these opinions and
organized them under a user-friendly topical index. Visit the McGuireWoods website to
access these resources.

LEQ Index: Virginia Rules of Professional Conduct (Word doc)

LEO Topical Index courtesy of Tom Spahn (Word doc)

Legal Advertising Opinions

In 2018, the Standing Committee on Legal Ethics withdrew 12 Legal Advertising Opinions |
(LAOs) issued by the former Standing Committee on Lawyer Advertising and Solicitation, as
the LACs had become obsolete, superseded by amendments to the Rules of Professional
Conduct, or had been restated in whole or in part in LEQ The one Legal Advertising
Opinion that remains current and enforceable is Legal Advertising Opinion A-0114,
concerning communication to the public involving a lawyer's recognition by a listing in a
publication such as The Best Lawyers in America.
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https://www.vsb.org/site/regulation/leos
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LEO INDEX: VIRGINIA RULES OF PROFESSIONAL CONDUCT

CLIENT-LAWYER REL ATIONSHIP

RULE1L1
RULE12
RULE13
RULE14

RULE15

RULE1.6

RULE17

RULE1S

RULE19

RULE1.10

RULE111

RULE1.12
RULE113
RULE1.14
RULE1.15

Competence: 1791, 1814, 1798, 1739, 1872, 1853, 1818, 1850, 1823, 1821,
1815, 1865, 847, 1788.

Scope of Representation: 1840, 1762, 1823, 1816, 1771, 1802, 1737,

1841, 1875, 1836, 1869, 1778, 1791, 1854, 1783, 1803, 1814, 1865, 1838, 1874,
Diligence: 1857, 1797, 1798, 1853, 1814, 1757, 1818, 1821, 1802, 1817, 1865
1815.

Communication: 1864, 1854, 1789, 1791, 1817, 1822, 1850, 1836, 1812, 1872,
1802, 1818, 1785, 1865.

Fees: 1739, 1866, 1766, 945, 1035, 1812, 189, 588, 844, 1174, 1298, 1160, 850,
405, 1081, 1062, 778, 423, 1130, 568, 363, 1850, 1606, 1572, 1488, 1229, 1459,
1732, 1783, 1751, 1735, 1848.

Confidentiality of Information: 1859, 1811, 1777, 1794, 1844, 1787, 1832,
1757, 1749, 1842, 1786, 1448, 1872, 1776, 1875, 1806, 1810, 1807, 1800, 1853,
1642, 1846, 1093, 1664, 200, 1850, 1207, 1840, 838, 217, 1857, 1831, 474, 1836,
1816, 1821, 1838, 977, 1522, 1205, 1562, 1635, 1608, 1308, 1133, 1818, 1518,
1429, 1468, 1004, 1813, 1545, 1571, 1866, 1332, 1083, 1528, 1646, 1826, 1819,
1582, 1865.

Conflict of Interest: General Rule: 1841, 1769, 1799, 1774, 1778, 1767, 1858,
1821, 1810, 1826, 1857, 1754, 1800, 1796, 1853, 1785, 1875, 1776, 1806, 1832,
1813, 1836, 1846, 1815, 1118, 958, 729, 655, 652, 1830, 1819, 1817, 1320, 1426,
1387, 1773, 1136, 1408, 1394, 1513, 1762, 1866, 1869, 1842, 1850, 1838.
Conflict of Interest: Prohibited Transactions: 1830, 1858, 1857, 1754,
1831 1853, 665, 317, 814, 667, 587, 619, 374, 1237, 1060, 960, 1211, 783,

1182, 577, 997, 185, 1593, 485, 556, 1041, 780, 860, 877, 340, 1776, 941,

582, 820, 892,190, 1489, 1254 1364, 1750, 1653, 1838,

Conflict of Interest: Former Client: 1806, 1810, 1762, 1800, 527, 1785,
1819, 1875, 1776, 1767, 1118, 958, 729, 240, 655, 652, 1813, 1794, 1869,

1821, 1320, 1387, 1136, 1394, 1513, 1832, 1866, 1826, 1850, 1853.

Imputed Disqualification: General Rule: 1810, 1826, 1774, 1806, 1866,
1821, 1776, 1769, 1100, 1799, 1767, 1813, 1853, 1534, 1832, 1869, 1819,

1712,

Special Conflicts Of Interest For Former And Current Government
Officers And Employees: 1020, 1841, 1824, 1763, 1773, 1430, 1826, 1241,
1058, 1012, 1008, 303, 686, 1299, 1250, 1004, 1478, 1832, 847.

Former Judge Or Arbitrator: 1826, 1872.

Organization as Client: 1749, 1836, 983, 1457, 1795.

Client With Impairment: 1769, 1816, 1789, 908, 570, 330, 463.
Safekeeping Property: 1848, 1835, 1865, 1747, 1811, 1372, 1818, 1858,
1789.




http://leo.mcguirewoods.com

Legal Ethics Opinion Summaries

‘This database contains lazal ethics opinion summaries prepared by McGuirs Woods LLP lawyer Thomas E. Spahn. Any
editorial compents reflect Ton's curremt personal visws, and not e views of the Virginia Statz Bar, McGuire Woods or itz
clisnts.

This database contains short summaries of Virginia's and the American Bar Association's legal ethics opinions. If you do not already know how to access and use these summaries, you might want to review the Guide (using the link below). If you have any questions or comments,
please contact Thomas Spahn tspahn@mcguirewoods.com

* Topical Table of Contents

* Guide to McGuire Woods Legal Ethics Opinions Summaries
* List of Topics

* Display all LEQ Summaries Within the Past Year
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VSB Ethics Hotline

* (804) 775-0564

* https://www.vsb.org/site/regulation/ethics-questions-form
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https://www.vsb.org/site/regulation/ethics-questions-form

Questions?





